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THE UNSATISFACTORY COURSE OF JU- 
DICIAL DECISION. 





This journal is constantly within hearing 
distance of the despairing cries of many 
practicing lawyers who find themselves ov- 
erwhelmed by the mass of case-law, that 
has accumulated and is still accumulating 
at an alarming rate of increase. 


If case-law were not to be regarded as 
law at all, as most often it should not be, 
the lawyer's task would be easy. Or, if 
authorities were limited, as under the old 
civil law of Rome, to the works of a few 
great master jurists, like Paulus and Ul- 
pian, and others, the labors of the counsel- 
or would not be at all difficult. 

But in a country where every new propo- 
sition of law is settled by overburdened and 
sometimes incompetent courts by simple 
reference to what some other court has said 
in a similar case, “on all fours,” the lawyer 
is put to it, not to discover the right princi- 
ple which ought to decide his case, but to 
find the latest declaration on a similar state 
of facts by any of a comparatively vast 
number of other appellate tribunals, whose 
decisions fill hundreds of massive yolumes. 

To one familiar with the manner in 
which legal opinions are written to-day, 
we are surprised that either the lawyers or 
the people stand for the expense of their 
publication, much less for the imposition 
and resulting confusion in being compelled 
to recognize so many of these decisions as 
announcing any rule of law binding on 
either the court in subsequent cases, or on 
other citizens of the state not parties to the 
case decided. 

When cases were few and judges learned 
in the law labored to discover correct prin- 
ciples rather than merely to dispose of a 


the reports were veritable text books full 
of the best learning of the age. It is 
no longer so. With prominent ex- 
ceptions here and there, a volume of state 
reports is a mass of elementary repetition 
that ought not to exist to encumber a law- 
yer’s shelves, nor to confuse the public 
mind, nor to be a burden and an expense 
upon the tax-payer as well as the lawyer. 


This system has had its effect upon the 
lawyer. He no longer regards the au- 
thority of text-writers, like Bishop, Green- 
leaf and Cooley, as highly as he does the 
declaration of some possibly incompetent 
appellate tribunal in some remote corner of 
the country, when, as a matter of fact the 
carefully considered opinions of such text 
writers and jurists are of incomparably 
greater value. 


How different it was in the golden age of 
Roman civilization, when the praeter or 
judge bowed to the opinion of the juris- 
consults who in turn received their author- 
itative instructions from masters of juris- 
prudence at whose feet they sat, and who 
together, in the calm light of reason alone, 
determined the application of principles of 
abstract law and justice, and thus from 
out of a mass of irreconcilable customs 
and laws of all tribes within the jurisdic- 
tion of the Roman empire, wove into one 
harmonious fabric, that wonderful system 
of universal common law known as the jus 
gentium, 


There seems to be no place for the jurist 
to-day. The lawyer is impatient of him; 
the courts have lost sight of him; the re- 
sult is confusion. If a text writer argues 
out, never so carefully, each proposition of 
law, he is repudiated. “We do not care 
what he thinks,” says the lawyer to the pub- 
lisher, “we want to know what the courts 
say.” And so have sprung up in recent 
years a number of so-called text writers, 
who are nothing but compilers, whose vol- 
umes teem with inconsistencies and irre- 
concilable declarations of law which they 
do not nor even dare not, attempt to recon- 
cile. We have more regard for a good 





multitude of cases pressing for decision, | 


| digest than for such a text book. 
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A number of suggestions have been 
made. Some have suggested codification 


cf all laws. Codification, however, has 
proven a disappointment in many cases, be- 
Others 


have suggested that courts be forbidden to 


cause of its unbending rigidity. 
write opinions at all and that the rule of 


stare decisis be abandoned. This rem- 
edy is rather too harsh, and while it would 
probably be effectual as a surgical opera- 
tion it should be resorted to only as a last 
resort. Some have suggested that the opin- 
ions of the Supreme Court of the United 
States be regarded as controlling on all 
questions of substantive law passed upon by 
that court. This is not an impracticable 
suggestion but would meet with consider- 
able opposition from those who are jealous 
of the growing ascendancy of federal pow- 
er over state autonomy. 

Mr. James Bryce, of England, in one of 
his notable contributions to the literature 
of the law, recommends, in lieu of codifica- 
tion, the enactment of the Roman precedent 
of giving to the works of certain jurists or 
text writers a certain degree of authority 
much after the manner of the Law of Cita- 
tions of Valentinian, which gave to the 
works of Paulus, Ulpian, Papinian, Gaius 
and Modestinus, quasi statutory force. 
Bryce’s Studies in History and Jurispru- 
dence, p. 685. There is much to be com- 
mended in this idea. 

We have no suggestion of our own to 
make at the present time although the sub- 
ject has given us frequent occasion for 
deep meditation and consultation with the 
authorities. 

The appellate tribunals, it may be taken 
for granted, will be the last to oppose any 
remedy for the present overwhelming, un- 
satisfactory and irreconcilable course of 
judicial decision in this country. On our 
part, we shall welcome suggestions of the 
bar looking to a solution of this perplexing 
situation. ; 





NOTES OF IMPORTANT DECISIONS. 


PARENT AND CHILD—LEGITIMATION OF 
BASTARD BY FATHER SUPERIOR TO 
RIGHTS OF NATURAL MOTHER.—While 
there is absolutely the same code of morality 
for man as for woman, practically even the 
courts understand that the attitude of society 
is very different to the woman who has side- 
stepped from the paths of virtue and toward 
the offspring of her sin than it is toward the 
man under the same circumstances. This fact 
judicially recognized, led the Supreme Court 
of Oklahoma, in determining the best interests 
of an illegitimate child, the “bone of conten- 
tion” in a recent case, to award the child to 
the father. This was the decision in the case 
of Allison v. Bryan, 97 Pac. 282. 

In this case the father of the child married 
a woman other than the mother, and sought 
to legitimize the child by adopting it into his 
family. To this arrangement the mother ob- 
jected, asserting that she was entitled to the 
custody of her illegitimate child. Both parties 
appeared to be able to care for the subject of 
the controversy. The court held that the pri- 
mary question was the preparation of the in- 
fant to confront the world in his later life. 
If he remained by his mother’s side the cir- 
cumstances of his birth would be a blighting 
handicap to him, for which his mother’s care 
would constitute no antidote. If he remained 
in his father’s house, he would be surrounded 
by conditions which would relieve him entfre- 
ly of stigma, and give him a standing and a 
place in society. Even though the mother ob- 
ject, the court contended a father is entitled 
to the child’s custody for the purpose of le 
gitimation. 





TAXATION—TAXING THE RIGHT TO LA- 
BOR AT ANY PARTICULAR TRADE OR 
CALLING.—Indeed, it must be admitted, that 
the efforts of the legislature to burden legiti- 
mate enterprise to pay for extravagant appro- 
priations of revenue has gone far enough, and, 
while the right to impose a privilege tax on 
trade or business is not questioned, courts 
should take the attitude shown by the Su- 
preme Court of Mississippi in a recent case 
and construe all such legislation strictly 
against the state and in the interest of the 
rights and enterprise of the citizen which are 
thus restricted. ; 

It appears that the Mississippi code pro- 
vides a privilege tax on each individual, firm, 
or corporation doing a plumbing business in 
municipalities of a certain population. Wilby, 
a plumber performing his own labor, hiring 
no assistants, did plumbing work for a barber. 
While so engaged, the sheriff demanded of 
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him a privilege tax. On his refusal to pay, 
he was indicted for carrying on a plumbing 
business without paying the tax. In the re- 
cent case of Wilby v. State, 47 South. 465, the 
Supreme Court of Mississippi, in unmistakably 
hostile terms, censured legislation the purpose 
of which was to promote monopolies and deny 
the constitutional right of citizens to follow 
any ordinary calling untrammeled, and held 
that a man earning his living by his brawn 
and muscle, by the sweat of his own brow, 
by doing plumbing work, was not engaged in 
the plumbing business within the statute. 





EVIDENCE—COMPETENCY OF ADMIS- 
SIONS BY TELEPHONE.—wWhile the law is 
rather conservative in accepting the testimony 
of every new invention or giving it a place of 
recognition as an authorized channel of tes- 
timony. it does not lag as far behind the pro- 
cession as our newspaper friends would have 
the public believe. Especially was this truth 
brought home to the defendant in the recent 
case of Chapman v. Commonwealth, 112 S. W 
567, where a conviction was allowed to rest 
on an admission over the telephone. 

In the principal case, several men having 
taken potations from a three-gallon whisky 
vessel too freely, two of them became engaged 
in an altercation. During the strife, one of 
them was stabbed and died quickly. Some one 
giving the name of appellant called up a doc- 
tor telling him that the man slain required 
attention, and adding that he had stabbed him. 
Thereafter appellant told some one else that 
he had called up the doctor. It appeared that 
no other communication had been received by 
the doctor relative to this affair. Appellant 
contended that this conversation over the tele- 
phone was inadmissible. The court of appeals 
of Kentucky held that there was sufficient evi- 
dence to admit the conversation. 





PHYSICIANS AND SURGEONS—REGIS- 
TRATION OF OSTEOPATH AS PHYSICIAN. 
—The road of the medical politicians to shut 
out all “irregular” practitioners is indeed a hard 
one and the results very disappointing. The os- 
teopath has beena stumbling block displaying 
provoking tendencies of being able to meet ev- 
ery attack and actually to prosper under them, 
until in the leading state of the union, New 
York, osteopaths have finally come to be regard- 
ed as physicians. The New York medics tried 
recently to remove this “thorn in their flesh” 
but without avail. It seems that the sanitary 
code of New York city requires every phys- 
ician to register his name with the depart- 
ment of health. Unless one were so regis- 
tered, any patient dying while attended by him 
would be subjected to a coroner’s inquest, in 





order that a burial permit might be obtained. 
The respondent in Bandel v. Department of 
Health, 85 N. E. 1067, appreciating the dis- 
advantage under which an osteopath not reg- 
istered as a physician was placed, owing 
to the fact that few people would employ 
one whose services might be followed by 
the unpleasant inquest of a coroner, applied. 
for registration, which was refused. The court 
of appeals of New York held that he was en- 
titled to registration, which might be com- 
pelled by mandamus: 








RESTRICTIONS IN DEEDS AS TO 
BUILDINGS AND BUILDING , 
LINES. 


Introductory Remarks.—One might sup- 
pose, for some reasons, that decision 
as to the rights of grantors and 
‘rantees and of grantees inter sese upon 
questions arising out of building restric- 
tions would be more abundant in the west- 
ern part of this country than in the eastern 
or older portion. In the former the sub- 
division and platting of tracts of land for 
new towns and the growth and change of 
conditions in cities are more in evidence 
than on the eastern side. But the reverse 
of the above supposition is true, but later 
on this may be changed, as our conditions 
bring their aftermath. It is found that 
Massachusetts and New Jersey lead all the 
other states in abundance of precedent as 
to such restrictions, with New York .and 
Pennsylvania coming after these two states. 
In Boston the idea of building line and uni- 
formity, so far as minimum cost was con- 
cerned, in residence districts came early 
into evidence. Later in New Jersey, the 
building and front line restriction features 
were applied to seaside resorts, with the 
purpose both to create desirable neighbor- 
hoods and secure unobstructed prospect, 
oceanwards, for the wealthier people, whom 
it was desired to induce to erect a superior 
class of buildings. Of the western states, 
Michigan presents more adjudication on 
this subject than any other, with a strong 
follower in Illinois. 

The restriction idea is very greatly adopt- 
ed nowadays as to those sections of large 
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cities sought to be developed into high class 
residence property. As to business sections 
it has been assumed that the interest of an 
owner and convenience of the public will 
generally carry owners to the street line and 
the class of structure placed thereon may 
well be left to the demands of trade, sub- 
ject, of course, to such municipal regula- 
tions as may be reasonably imposed. The 
purpose in residence neighborhoods is to 
create in behalf of grantor an easement 
and servitude as to land remaining unsold ; 
a like easement and servitude in grantee 
against grantor and in grantees inter sese. 

General Plan for Residence Neighbor- 
hoods.—While the courts appear to take 
judicial notice of the fact, that such a mu- 
tual easement and servitude, under a gen- 
eral plan, is a very valuable appurtenance 
to each lot holder in a residence neighbor- 
hood and slight violations of any restric- 
tion common to all grantees should be cor- 
rected for fear of gradual encroachment by 
one and then another, finally destroying the 
plan’s very integrity, some of the cases 
seem to require very strict proof as to the 
existence of such a plan, presuming little 
or nothing as to its actual existence, even 
though it may not be readily seen how a 
particular restriction might be of benefit to 
a grantor, unless the idea of uniformity 
is involved. 


This seems to the writer to have been 
the attitude of a court where the general 
scheme theory has often appeared in ad- 
judication.* In that case some deeds from 
the common grantor contained restrictive 
clauses and others none, and the court held 
that as those which were imposed might 
have been either for the benefit of his re- 
maining land or to enable the grantor more 
advantageously to deal with his property, 
the burden was on a subsequent grantee to 
show the restriction was for the former. It 
is not readily perceptible how the impos- 
ing of a building restriction (and it was 


(1) Attorney General v. Algonquin Club, 153 
Mass. 447; Attorney General vy. Williams, 140 id. 
329; Bagnall v. Davies, id. 76. 

(2) McNichol v. Townsend, (N. J. Ch.), 67 
Atl, 938. eo 





such in that case) could be supposed to be 
of benefit to the grantor, except as creating 
an easement in the remaining land, as cer- 
tainly one may not sell, for a larger price, 
restricted than unrestricted property, if it 
alone is restricted. 

And a late case in Massachusetts,? which 
spoke, as above said, about minor viola- 
tion of restrictions in a general scheme, 
held, in a case where eight city lots, belong- 
ing to one owner, were advertised to be 
sold under restrictions, common to all, but 
only three were knocked down to bidders ; 
that the deeds to these three containing the 
restrictions should also have carried an ex- 
press stipulation as to the remaining lots. 
The advertisement was regarded, as at best, 
but a memorandum not enforceable as to 
a purchaser of the remaining five lots, he 
buying seven years later, because it was 
barred by statute of limitations. | When it 
is remembered that the later conveyance 
recited that it was “subject to such restric- 
tions as are now in force and applicable to 
the granted premises, if any there be,” this 
appears to be an exceedingly drastic appli- 
cation of the statute of limitations. 

Explicitness of Restrictive Covenants.— 
It would seem that quite as much definite- 
ness in description of restrictions is requir- 
ed between grantor and grantee and be- 
tween grantees themselves, in a general 
scheme, as where the restriction is imposed 
by a grantor for his sole benefit as respects 
an adjoining lot. As an example of exces- 
sive strictness in the last named kind of 
case is the decision of the Pennsylvania su- 
preme court.‘ 

Where the restriction enured to other 
grantees, in a general scheme, it was held 
that, though the deeds said that, “no build- 
ing shall be erected upon the granted prem- 
ises to cost less than $2,500, and but one 
building, one private stable excepted, shall 
be erected or placed thereon,” this did 
not prevent an owner of two adjoining lots 
from building his residence on one, and his 


(3) McCuska v. Goode, 185 Mass. 607, 71 N. 
E. 76. 

(4) Crofton vy. St. Clement’s Church, 208 Pa. 
209. 57 Atl. 570. 
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private stable, costing not less than $2,500, 
on the other. The court thought there 
was a possibility that the scheme meant 
that the principal building on each lot was 
to be a dwelling house, but there was noth- 
ing in the circumstances under which the 
deeds were given to compel that conclu- 
sion.® 

Also, it was held where the restriction 
was to a single dwelling house only “being 
erected, placed and maintained on said lot,” 
the court refused to enjoin a dwelling 
house already erected being used as a 
gold-cure institute, the house not being al- 
tered in construction either inside or out- 
side. The opinon said: “We do not deter- 
mine whether any possible change in the 
manner of use would be a violation of the 
restriction. It might for example be wholly 
given up as a residence and used only for 
purposes of trade. But its use as a resi- 
dence continues with some approach, also, 
towards a use as a private hotel or a pri- 
vate hospital. The words of the restric- 
tian are not very strong. They do not say 
that no building upon the granted land shall 
be used for any other purpose than as a 
private residence for a single family with- 
out boarders, or even that no building shall 
be used otherwise than as a single dwell- 
ing house. While a reasonable construc- 
tion is given to the words, doubts are to be 
resolved in favor of the grantee.” The 
best illustrations of strict construction are 
found in “‘flats” cases, some of which here 
follow. 


Flat and Apartment House Cases.—The 
modern plan of living in flats and apart- 
ment houses and such classes of buildings 
as are seeking greater recognition in resi- 
dence districts has brought forth frequent 
adjudications, in some of which a distinc- 
tion between a flat and an apartment has 
been attempted to be made. 

It has been claimed that the separation 
of two families in a ‘‘flat-house” is about as 
complete and entire as where they live on 


(5) Peck v. Hortington, 189 Mass. 110, 75 N. 
E. 133. 


(6) Stone v. Pillsbury, 167 Mass, 332, 45 N. 
E. 768. 





either side of one building, and that the 
entire question is one of nomenclature 
rather than essence, when the latter kind 
of structure is not forbidden by a restric- 
tion. It cannot be said that either kind of 
a structure is, presumptively, a derogation 
from a residence neighborhood, if the flat 
or apartment house is in keeping with other 
conditions so far as external appearance or 
internal arrangement is concerned.’ An 
attempt at distinction has been made where 
flats were excluded, ex wi termini, be- 
tween a flat and an apartment house, but 
these were held to be interchangeable de- 
scriptions. “ It is only when the rent is 
higher there is used the politer terms 
‘apartment’ or ‘apartment houses.’”* It 
was also said that the fact that flat houses 
were usually of two stories only and an 
apartment house had two or more stories 
did not serve to create any distinction with 
respect to the purpose disclosed in the re- 
striction considered. ‘ 

The St. Louis Court of Appeals,’ consid- 
ered that there might be “some ambiguity 
in the covenant as to whether or not it pro- 
hibited one house planned for plural use as 
a dwelling,” where it provided for “one 
dwelling house on each lot,” but that there 
was none as to its being effective against 
one building with a double set of flats, the 
court arguing, in effect, that the provision 
certainly excluded such a building used as 
two flat house. That argument looks sound 
on the theory that four flats ought not to be 
in better situation than two residences, but 
it is a little difficult to see, if there was no 
restriction at all against flats, as flats, why 
a four flat building would be any different 
from a two flat, nor does it seem clear how 
the appearance of the neighborhood would 
be any more derogated from as an anti-flat 
district, if the dividing wall between flats 
were on a lot than if on the dividing line of 
two lots. So viewing the matter the ques- 
tion necessary for decision would be, 


(7) Tillotson v. Gregory, 151 Mich. 128, 114 
N. W. 1025; McMurty v. Ins. Co., 103 Ky. 308. 


(8) Kitching v. Brown, 180 N. Y. 414, 73 N. 
E. 241, 10 L. R. A. (N. S.) 742, 


(9) Sanders v. Dixon, 114 Mo. App. 229. 
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whether the restriction excluded flats, and 
this was not decided. 

In a case soon afterwards decided by the 
same court,?° the restriction did not exclude 
other than dwelling houses, it merely pro- 
viding, in effect, that a dwelling house if 
erected should cost $3,000 or more and 
there should not be more than one house to 
a lot. It was well held that, though a flat 
be either one dwelling or two dwellings, it 
was not two houses. 


In Michigan refinement has been quite 
intense on this subject. Thus, in a case,’ 
approved and merely sought to be distin- 
guished in later cases, the restriction that 
the grantee “will not occupy said premises 
except for one dwelling for each lot,” this 
was held to exclude a flat planned and de- 
signed for two or more dwellings. To the 
same effect is a later case.** An inter- 
mediate case,’* distinguished a covenant, 
which provided, that: “No building shall be 
erected upon said premises . . . ex- 
cept for the purposes of a dwelling only.” 
But whether this holding was thus made 
because of practical construction by the 
plaintiff and others, there is some uncer- 
tainty. 

A flat, as we have seen the St. Louis 
Court of Appeals also held, is not a two- 
family house separated by a dividing wall.’ 

The case of Hutchinson v. Ulrich,’ ap- 
pears, whenever it has been elsewhere dis- 
cussed, either disapproved or distinguished. 
The covenant provided for “single dwell- 
ings only on each lot.” It was shown that 
the property, all lots of which were sold 
by deeds containing same restriction, was 
in the midst of a district in which flats and 
apartment houses abounded. Therefore 
the court thought, that, if, under such cir- 
cumstances, it had been intended to have 
excluded flats, it would have been so said 
in specific terms. It was said: “Restric- 


(10) Park v. Easton, 115 id. 171, 89 S. W. 586. 

(11) Harris v. Roraback, 137 Mich. 292, 100 
N. W. 391, 109 Am. St. Rep. 681. 

(12) Bagnall v. Young, 151 Mich. 69, 114 N. 
W. 674. 

(13) James v. Irvine (Mich.), 104 N. W. 631. 

(14) Lignot v. Jackle (N. J. Ch.), 65 Atl, 221. 

(15) 145 Ill. 336, 34 N. EB. 556, 21 L. R. A. 391. 





tions are not favored, but will be enforced 
where the intention of parties is clear.” 

Front Building Line and Projections 
Across.—Unless projections such as bay 
windows, porticos or piazzas are provided 
for in the deed specifying a building line 
these have been held to infringe the coven- 
ant.2® But such an infringement has been 
held not to preclude a grantee, enjoying a 
building line easement, from complaining 
of an independent structure like a pavil- 
lion,’’ or bath house, which obstructed his 
sea-view. If bay windows and piazzas are 
expressly allowed to extend over the line 
and there is nothing stated as to shape or 
dimensions or how far over they may ex- 
tend, and it cannot be fairly said that the 
addition is not a bay window or a piazza, 
there will be deemed such a vagueness 
about the restriction as forbids its enforce- 
ment against any bay window or piazza, 
however greatly it extends beyond the 
line.** 

Discretion of Court as to Enforcement 
of Restriction—It has been held and I 
think the principle is generally admitted, 
that the rule of estoppel is more rigidly en- 
forced against the original proprietor of 
land creating a servitude and easement up- 
on and among grantees, than against gran- 
tees. There may be estoppel, however, as 
to either,”® the court judging. whether the 
violation has been so material and substan- 
tial that it ought to interfere. 

As showing how acquiescence if viola- 
tion may be different in its effects, there is 
intimation in a New Jersey case that facts 
from which inference of abandonment of a 
general plan was drawn as to a general pro- 
prietor, might have been otherwise as to an 
individual lot owner.*° Against grantor 
there may be pleaded abandonment as well 
as estoppel, as this appears, while, of 
course, only estoppel is averrable against 
the grantee. 

(16) Bagnall v. Davies,.140 Mass. 76. 

(17) Buck v. Adams, 45 N. J. Eq. 552; Bacon 
v. Sandberg, 179 Mass. 396, 60 N. E. 936. 

(18) Sutcliffe v. Eisele, 62 N. J. Eq. 222, 50 
Atl. 69. 

(19) Bacon v. Sandberg, supra. 

(20) Chelsea -L. & I. Co. v, Adams (N, J. 


: Ch.), 66 Atl. 180. 
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Duration of Restriction and Easement 
Thereunder.—Changing conditions seem to 
be considered as within the contemplation 
of parties, even though no time in the fu- 
ture be expressed as to the life of a re- 
striction, also carrying an easement, and 
that for such reason it may be unenforce- 
able. Thus where the restriction specified 
the character and cost of houses, and their 
early erection was in contemplation, it was 
held that the life of the restriction was the 
life of the houses not likely to be torn down 
for many years.**_ And a changed neigh- 
borhood from that of residence to business, 
where the new conditions affect materially 
and directly the character and use of the 
property from what it was at the time the 
restrictions were inrposed, will present to 
a court of equity the reasonableness of their 
binding force.2* Where the character of a 
neighborhood has been so wholly changed 
that the damage from enforcement of the 
restriction, as an easement, will be greatly 
disproportioned to the extent of injury from 
non-enforcement, a court of equity may 
award damages, measured by the difference 
in value between plaintiff’s premises with 
and without the existence of the violation 
complained of. So held where a tene- 
ment building, excluded by the restriction, 
had been erected in a district greatly chang- 
ed from what it formerly was.** 

American courts ought, perhaps, to give 
more force to this implied contemplation 
than those of England, and as the charac- 
ter of change ordinarily enhances values 
very greatly, there should exist a strong 
presumption, that all lot holders desire 
abandonment. If there is objection by any 
it must be either from a sort of aesthetic 
consideration that is out of place, or from 
an intent to extort a price for pretended ac- 
quiescence. 

N. C. COLLIER. 

St. Louis, Mo. ed 


(21) American Unitarian Assn. v. Minot, 185 
Mass. 589, 71 N. E. 551; Hubbell v. Warren, 8 
Atl. 173. 

(22) Evans v. Foss, 194 Mass, 513, 80 N. E. 
587, 9 L. R. A. (N. S.) 1039; Trustees v. Thacher, 
87 N. Y. 311; Page v. Murray, 46 N. J. Eq. 325, 
19 Atl, 11. ' 


(23) Amerman v. Deane, 132 N. Y. 355, 30 N. 
E. 746; Parker v. Nightingale, 6 Allen, 349, 





CONTRACTS—RIGHTS OF “THIRD” PAR- 
TIES. 





EADES v. ATLANTIC, GULF & PACIFIC CO. 





Court of First Instance for the District of 
Manila, Philippine Islands, December, 1908. 





A contract to build and keep a sewer system 
in repair and to save a city harmless from 
damage suits for injuries caused by negligent 
construction or failure to repair does not, at 
least under the ciyil law in force in the Philip- 
pine Islands, give a third person, injured by 
such negligence, ah action against the ‘contrac- 
tor. 


LOBINGIER, J.: On January 19, 1906, the 
defendant executed a contract with the city 
of Manila for the construction of a sewer sys- 
tem. Among other.streets where the defend- 
ant’s operations were conducted was Calle 
Soler where, in the early summer of 1907,: it 
dug-a trench and laid sewer pipe, completing 
the work on June 15th. On the evening of 
September 2, following, plaintiff, a fireman in 
the service of the city, was driving a fire en- 
gine, pursuant to an alarm, over Calle Soler 
at a high rate of speed when the right front 
wheel struck a hole in the street throwing 
plaintiff from the engine and injuring him ser 
iously and permanently. 

This action is to recover damages for these 
injuries and it is founded on the contract be- 
tween defendant and the city. There is no 
averment of liability on defendant’s part ex- 
cept such as arises “under and by virtue of 
such contract.” Defendant denies that plain- 
tiff has any rights under this contract or is en- 
titled to any of the benefits thereof and this 
question must be determined at the threshhold 
of the case. 

In this jurisdiction the operation of contracts 
is governed by the Civil Code, Art. 1257, of 
which provides: “Contracts! shiall only be 
valid between the parties who execute them 
and their heirs. * * * Should the contract 
contain any stipulation in favor of a third 
person he may demand its fulfillment, pro- 
vided he has given: notice of his acceptance 
to the person bound before it may have been 
revoked.” 


This is a common provision in the codes of 
civil] law countries. Article 1165 of the French 
(Napoleonic) civil. code is as follows: ‘Con- 
tracts only produce effects between the con- 
tracting parties. They do not affect third par- 
ties and do not benefit them, except in the 
case provided by article 1121.” Corresponding 
provisions are found in the codes of Germany, 
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Austria, Italy, Portugal, Holland, Switzerland 
and Spanish American countries. Manresa, 
the Spanish commentator, in his observations 
on article 1256 observes that while a contract 
has the force of law, that force is limited to 
the immediate parties or those who juridically 
succeed them. 

In this case plaintiff is not one of the par- 
ties who executed the contract nor is he an 
heir of such a party. Is he a “third person” 
in whose favor the contract contains a stipula- 
tion within the meaning of paragraph 2 of the 
article? An examination of its voluminous 
provisions fails to disclose “any stipulation in 
favor of a third person.” There are provisions 
which a third person might find advantageous 
if he were permitted to invoke them. But they 
are stipulations in favor, not of a third per- 
son, but of the contractee. The provisions, 
e. g., which counsel quotes in his brief that 
the contractor was to repair all damages to 
certain structures, assume the defense of dam- 
age suits and the ‘responsibility for acts and 
omissions of the contractor, are all stipula 
tions in favor of the city of Manila and not in 
favor of any third person. 

Article 1884 (formerly 1890) of the Civil 
Code of Louisiana corresponds to article 1121 
of the French code and to paragraph 2 of ar- 
ticle 1257 now under consideration, and the su- 
preme court of that state has rendered several 
decisions which illustrate the civil law theory 
of the operation of contracts. Thus in Salten- 
berry v. Loucks, 8 La. Ann. 95, it was held 
that an official bond running to the state to 
secure the faithful performance of the obligor’s 
duties was not available to a third party who 
had paid fees to the obligor which had been 
misappropriated by him. In Tiernan v. Mar- 
tin, 2 Rob. (La.) 523, it was held that a stipu- 
lation in a contract that a certain sum be paid 
a third person on a debt due him from one 
of the parties was not a stipulation “pour 
autrui” (the French equivalent for the phrase 
contained in article 1257) because such a stipu- 
lation was for the benefit of the contracting 
party and not of the third person. See also 
Eagan v. Fireman’s Ins. Co., 27 La. Ann. 368; 
Dalloz, Les Codes Anotes (Civil) 2, 1079, et 
seq. 

We have carefully examined Planters’ Oil 
Mill v. Monroe Waterworks and Light Co., 52 
La. Ann. 1243, 108 La. 236, relied upon by 
plaintiff's counsel and are unable to agree 
that it is inconsistent with the conclusions al- 
ready reached. The discussion on pages 1249 
and 1250 of 52 La. Ann. is chiefly academic 
if not actually obiter. At its close on page 
1251 the court expressly disclaims “deciding 
or intending to decide outright that plaintiff is 





entitled to recover against the waterworks 
company on account of the contract made by 
the latter with the city of Monroe.” In fact, 
the decision at that hearing was limited to a 
demurrer (‘‘Dilatory Exception”) to the pe- 
tition; but when the court came to consider 
the case on its merits, after trial, it affirmed 
a judgment against the plaintiff (108 La, 242). 

The petition in the Planters’ Oil Mill case 
upholding the demurrer was “predicated upon 
a contract made by the city of Munroe, with 
the waterworks company by which the latter 
obligated itself to furnish a sufficient supply 
of water for the various purposes of the mu- 
nicipality and its citizens.” Moreover, the 
question of raising funds for carrying out the 
contract had been submitted to the taxpayers 
and adopted by them. And it was because of 
the averments of these facts that the court 
felt justified in saying, though cautiously and 
hypothetically (p. 1250): “It would seem that 
the waterworks company, by reason of hav- 
ing accepted the obligations imposed by the 
city ordinances and by the contract it had en- 
tered into, had a public duty to perform which 
embraced in its benefits every property owner 
of Monroe. And it would further seem that 
the contract entered into was not made more 
for the benefit of the municipality itself than 
for the benefit of the inhabitants of the town.” 

Now the facts which called forth these quali- 
fied observations are not parallelled in the 
case at bar. Defendant nowhere assumed any 
obligation to the city of Manila “and its citi- 
zens.” Nor did the latter ever accept, ex- 
pressly, any contract between the defendants 
and the city. The clause upon which most re- 
liance appears to be placed in the contract 
under consideration which requires the con- 
tractor to “repair all damage done to any of 
such structures” (waterworks, etc.) and “keep 
them in repair until six months after the com- 
pletion of the work,” does not contemplate the 
rendering of services directly to third persons 
like the furnishing of water to the citizens 
of a municipality. It is the city’s “structures” 
which are to be repaired, not private buildings. 
Moreover, we have found no clause which ex- 
pressly requires the contractor to keep in re- 
pair the streets between the curbs. The speci- 
fications (paragraph 2) mention street pave- 
ments but this actident did not occur on a 
pavement. 


In neither opinion in the Planters’ Oil Mill 
case did the court refer to the Louisiana de- © 
cisions heretofore cited and it cannot be un- 
derstood as having overruled or even qualified 
them. Nor can we agree with counsel that the 
latter are “not in point.” We think they ex- 
emplify clearly the civil law conception of 
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the operation of contracts and that their doc- 
trine is unshaken by anything decided in the 
case of Planters’ Oil Mill Co. v. Waterworks 
and Light Co. We do not think the decisions 
of other American courts, cited in plaintiff’s 
brief, will aid much in the construction of ar- 
ticle 1257 of our civil code. We were well 
aware that there was a line of American de- 
cisions (constituting, however, a minority) 
permitting a recovery by a third person upon 
any contract which may seem to be for his 
benefit and not requiring, as does the article 
cited, that there be a “stipulation in favor of a 
third person.” 

Nor do we think that this doctrine of the 
substantive civil law as to the operation of 
contracts is changed by the procedural rule 
embodied in section 114 of our code of civil 
procedure ‘that “every action must be prose- 
cuted in the name of the real party in in- 
terest.” That section was not intended to pro- 
vide new causes of action but merely to en- 
able a different class of parties to enforce 
those already provided. If previous to the 
enactment of that code a party would have 
had no rights under a contract we do not 
think it was the intention of the framers to 
confer such rights upon him. But where such 
rights existed the effect of the new code was 
to require them to be enforced by the party 
who possessed them instead of some other 
party representing him. 

In fact, the prevailing doctrine of the Ameri- 
can law on this subject appears to be not ma- 
terially different from that laid down in the 
civil code. 

“By the weight of authority,” observes Dean 
Lawson, “the action cannot be maintained 
merely because the third person will be in- 
cidentally benefited by performance of the 
contract; but he must be a party to the con- 
sideration, or the contract must have been en- 
tered into for his benefit, and he must have 
some legal or equitable interest in the per- 
formance.” 

In England and some of the states indeed a 
third party cannot sue upon contract at all. 

We are, therefore, obliged to hold that the 
provisions of defendant’s contract with the 
city are not available to plaintiff. 


Note.—Right to Recovery by a Third Person 
on Contract Made for His Benefit.—The heading 
of our note is purposely stated as above instead 


_of the familiar way, because in some of the cases 


the citv is regarded as a nominal party or a re- 
presentative and the public as the party to whom 
the obligation of a utility company really runs. 
This is illustrated in stipulations by water com- 
panies which agree to furnish a certain pres- 
sure and supply of water capable of extinguishin 
fires that may occur in a city. Thus it was said 





in the case of Gowell v. Greensboro Water Sup- 
ply Co. (N. C.), 32 S. E. 720, that “it could not 
be doubted that if the city buildings were destroyed 
by fire through failure of the defendant to fur- 
nish water for their protection, as provided by 
the contract, the city could recover,” and “the 
question (in that case) really narrows down to 
the question whether the beneficiaries of a con- 
tract, who furnish the consideration money of 
the contract, can maintain an action for its 
breach;” and “here the water company contracted 
with the city to furnish certain quantities of 
water for the protection of the property of the 
city as well as of the citizens and received full 
consideration, a large part of which comes in the 
shape of taxation paid annually by those citi- 
zens.” On a breach of the contract, - whereby 
the property of the citizen is destroyed, he, as a 
beneficiary of the contract, is entitled to sue, and 
under our code requiring the party. in interest to 
sue, he is the only one who can.” This case quotes 
extensively from Paducah Lumber-Co. v. Water 
Supply Co., 89 Ky. 340, 12 S. W. 554, and the 
idea runs through both cases that the city is in 
law, both a principal and agent, and therefore 
in strictness the citizen is not technically a third 
party to such a contract. 

But the principal case is not precisely like 
such an obligation as an agreement by a Water- 
works Co. to supply water pressure and water 
to extinguish fires. It here had an obligation to 
stand between the city and injury from its using 
its streets in construction so that an action would 
arise against a city for its streets being permitted 
to be in a condition whereby the rights of the 
public in their use are impaired and thus make 
the city liable for any injury therefrom. It be- 
comes difficult to see how the public is interested 
in any way, unless the incidental circumstance 
might intervene of a city being insolvent and 
such a contractor, solvent. In the Waterworks 
cases a city could by no stress. of circumstance 
be held liable for failure by the water company 
to furnish an adequate supply of water, and in 
such a case, as the facts of the principal case, 
the city would or not be liable only for failure 
to keep its streets in repair, and it was for such 
possible liability it, sought to indemnify itself. 
That is the entire scope of the contract. 

Limitation of the Rule that a Third Person 
May Sue.—But the principal case discusses the 
question, unnecessarily we think, of the benefit 
to a third party. It is the rule by the weight of 
authority that a third person may maintain an 
action on a promise made for his benefit, but 
this broad statement is subject to a large qualifi- 
cation. The rule has been happily expressed by 
the Court of Appeals of New York as follows: 
“It is not sufficient that the performance of the 
Covenant may benefit the third persons. It must 
have been entered into for his benefit, or at 
least such benefit must be the direct result of 
performance and so within the contemplation of 
the parties, and in addition the grantor must 
have a legal interest that the covenant be per- 
formed in favor of the party claiming perform- 
ance.” Durnherr vy. Rau, 135 N. Y. 219, 222, 
32 N. E. 49. In Iinois it was said: “It. would 
be going too far to hold that a mere stranger 
to the contract, who was to derive only:an in- 
cidental benefit therefrom might recover for a 
breach of such contract. Crandall v. Payne, 154 
Ill. 627, 630, 39 N. E. 601. In a Utah case the 
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rule was stated as follows: “To entitle a third 
party, who may be benefitted by the performance 
of a contract to sue, there must be an intention 
on the part of the contracting parties to secure 
some direct benefit to him, or there must be 
some priority and some obligation or duty from 
the promisor to the third party which will en- 
able him to enforce the contract or some equi- 
table claim to the benefit resulting from the 
promise or the performance of the contract. and 
there must be some legal right on the part of the 
third party to adopt and claim the benefit of the 
promise or contract. Montgomery v. Rief, 15 
Utah, 495, 50 Pac. 623. The New York Court 
of Appeals, in a lengthy opinion in a late case 
recognized the rule as stated above in the Durn- 
herr case and traced the history of a well estab- 
lished rule as relating to marriage settlements, 
based upon what the Utah case defines as some 
obligation or duty of the promisor to the third 
party, but even in that case specific performance 
was dissented to by a minority of three of the 
seven judges. Phalen v. United States Trust 
So. 186 N. Y. 178 78'N. E. 943, 7 L. R. A. 
(N. S.) 943. The rule in Missouri has had con- 
siderable travail, and prior decision is reviewed 
in that state in Crane vy. Strude, 156 Mo. 262, 
wherein the then recent case of Hicks v. Ham- 
ilton, 144 Mo. 495, is overruled. These cases 
referred to a promise by a grantee to pay the 
mortgage debt created by his grantor. Now it 
is the established doctrine that a deficiency judg- 
ment may be obtained by the mortgagee. That 
sort of case like other Missouri cases, show the 
beneficiary to be such not merely in an inci- 
dental way, and Porter vy. Woods, 138 Mo. 539, 
30 S. 794, cites approvingly several prior 
Missouri and other cases to about the same ef- 
fect as expressed in Howsman vy. Water Co., 
119 Mo. 304, 24 S. W. 784. 41 Am. St. Rep. 654. 
23 L. R. A. 146, which says: “It is not every 
promise made by one to another, from the per- 
formance of which a benefit may ensue to a 
third, which gives a right of action to such 
third person, he being neither privy to the con- 
tract nor to the consideration. The contract 
must be made for his benefit. as its object, and 


he must be the party intended to be benefitted.” 
This case is one of the illuminative cases on this 
subject and after reviewirg a number of cases, 


quotes from Vrooman y. Turner, 69 N. Y. 280, 
that: “Judges have differed as to the principle 
upon which Lawrence v. Fox, 20 N. Y. 268 
and kindred cases rest, but in every case in 
which an action has been sustained there has 
been a debt or duty owing by the promisee to 
the party claiming to sue upon the. promise. 
Whether the decisions rest upon the doctrine of 
agency, the promisee being regarded as the 
agent of the third party, who, by bringing his 
action, adopts his acts, or upon the doctrine of 
a trust, the promisor being regarded as having 
received money or other thing for the third 
varty, is not material. In either case there must 
be a legal right, founded upon some obligation 
of the promisee, in the third party to adopt and 
claim the promise as made for his benefit.” It 
says the rule in Missouri has been confined as 
thus stated. 

Therefore it may be said that the general 
proposition that a third person may sue upon a 
promise made for his benefit, is true, but there 
must be some sort of relationship subsisting be- 





tween the third persons and the, promisee which 
prevents the promise in his behalf from being 
a mere gratuity. 








JETSAM AND FLOTSAM. 


AN IMPORTANT MINING DECISION. 


The recent decision of the United States Su- 
preme Court in Farrell v. Lockhart, 210 U. S. 
142, 52 L. Ed. 994, 28 Sup. Ct. Rep. 681, goes far 
toward restoring the law respecting the relative 
rights of one who locates mineral ground be- 
fore, and one who locates it after, the abandon- 
ment or forfeiture of a senior location covering 
the same, as it was generally understood prior 
to the decision in Lavagnino v. Uhlig, 198 U. S. 
443, 49 L. Ed. 1119, 25 Sup. Ct. Rep. 716. That 
ease declared the revolutionary doctrine that 
one who locates ground covered by a senior lo- 
cation before that location has been forfeited 
or abandoned will prevail over one who locates 
the ground after the abandonment or forfeiture 
of the senior location. The doctrine of the La- 
vagnino Case rests upon a deduction from the 
postulate that if, before the abandonment or 
forfeiture of the senior claim. the owner of the 
junior location had applied for a patent, and 
the owners of the senior location had not ad- 
versed the application, upon the establishment 
of a prima facie right in the owner of the 
junior claim, an indisputable presumption would 
have arisen that no conflict of claims existed to 
the premises described in the location notice. 
From this premise the court drew the conclu- 
sion that the same must be true if the senior 
location is forfeited before the junior locator’s 
application for a patent thus rendering it im- 
possible for the senior locator successfully to 
adverse. In a note to Wilson vy. Freeman, 68 
L. R. A. 833, 842, which was in preparation at 
the time the decision in the Lavagnino Case, 
appeared, some objections against the validity 
of this reasoning and the doctrine founded 
thereon were advanced, and the prediction was 
then hazarded (p. 837) that, while it was diffi- 
cult to reconcile the doctrine of the earlier 
cases, that one who relocates a claim after the 
original locator is in default in his assessment 
work will prevail over one who attempted to 
relocate the claim before the expiration of the 
time for the assessment work, with the princi- 
ple declared in the Lavagnino Case, it was not 
probable that this doctrine would be disturbed 
in consequence of the decision in the latter case. 
The present decision in the Farrell Case justifies 
that prediction, though the opinion does not 
concede the validity of the criticisms made in 
that note and urged by the legal profession and 
miners generally against the reasoning upon 
which the doctrine in the Lavagnino Case rested. 
‘Nor does the decision in the Farrell Case neces- 
sarily involve the entire repudiation of the doc- 
trine of the Lavagnino Case. Upon the con- 
trary, the court, in the Farrell Case, while con- 
ceding that the reasoning in the Lavagnino 
Case should be restricted or qualified, out of 
deference to the general opinion and practice 
prevailing before the decision in that case, ex- 
pressly declined to re-examine the reasoning of 
the opinion as an original proposition. The 
court, in the Farrell Case, adopted the position 
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taken by the Ut&h supreme court in this case 
(Lockhart v. Farrell, 31 Utah, 155, 86 Pac. 1077), 


restricting the doctrine of the Lavagnino Case 


to cases of mere overlapping claims where the 
discovery point of the first relocation was not 
within the exterior bounds of the senior loca- 
tion, and excluding therefrom a case where, as 
in the instance before it, the discovery point 
of the first relocation was within the boundary 
lines of the senior location. As is practically 
conceded in the Farrell Case, the reasoning 
upon which the doctrine of the Lavagnino Case 
rested is as applicable to one situation as the 
other, and the opinion in the latter case appears 
to furnish no ground whatever for the distinc- 
tion. Indeed, the report of the Lavagnino Case 
does not disclose whether or not the discovery 
point of the first relocation was within the 
boundary lines of the senior location, and coun- 
sel in the Farrell Case were obliged to resort to 
the record in the Lavagnino Case in order. to 
ascertain the fact upon which the distinction 
rested. Probably, this restriction of the doc- 
trine of the Lavagnino Case deprives it of the 
greater part of its capacity for mischief, since 
it renders it inapplicable to the ordinary case 
of successive relocations,—one before and one 
after the abandonment or forfeiture of the 
senior location,—where the first relocator fol- 
lows the lines of the senior location, or at least 
bases his location upon a discovery within the 
surface lines of the senior location. Assuming. 
however, that the decision in the Farrell Case 
rests upon and is limited by the distinction 
based upon the fact whether the discovery point 
of the first relocation is within or without the 
boundary lines of the senior location, it leaves 
the doctrine of the Lavagnino Case applicable 
to a case of overlapping claims where the dis- 
covery point of the first relocation was not 
within the overlap, and, in such a situation, op- 
erates to give one who relocates part of the 
ground covered by a senior location before the 
abandonment or forfeiture of that location a 
prior claim to the ground as against a third 
person who relocates the same after the for- 
feiture or abandonment of the senior location, 

While, as already stated, the reasoning of the 
opinion in the Lavagnino Case admits of no 
distinction based on the fact whether the dis- 
covery point of the first relocation was within 
or without the boundary lines of the senior lo- 
eation, there is perhaps some basis for a dis- 
tinction between the two situations in the fact 
that the first relocation is originally void in toto 
if its discovery point is within the boundary 
lines of the senior location. whereas if its dis- 
covery point is outside of the boundary lines of 
the senior location it is void only as to the over- 
lap. Upon the latter assumption, there would 
be a valid existing relocation which, so to speak, 
might, conceivably, be regarded as seizing the 
overlap the moment it is released from the 
grasp of the senior location, whereas on the 
former assumption there would be no existing 
valid relocation at all in force at the time of 
the termination of the senior location. This 
consideration, however, merely furnishes an ad- 
ditional argument against the application of 
the doctrine of the Lavagnino Case where the 
discovery point of the first relocation was 
within the boundary lines of the senior location, 
and not an argument for the application of that 
doctrine where the discovery point of the first 
relocation was outside the boundary lines of the 
senior location. 


In view of the fact that the court, in the Far- 
rell Case, has receded from the reasoning of the 
Lavagnino Case to the extent of taking one 
class of cases out of its operation, it seems not 
improbable that, when the occasion arises, it 
will repudiate the doctrine of that case alto- 
gether, and restore in its full scope, irrespective 
of the location of the discovery point of the 
first relocation, the doctrine of Belk v. Meagher, 
104 U S. 279, 26 LL Ed. 735, that “a relocation 
on lands actually covered at the time by an- 
other valid and subsisting location is void; and 
this not only against the prior locator, but all 
the world, because the law allows no such thing 
to be done.”’—Case and Comment. 











CORRESPONDENCE. 





THE WORLD LIBEL. 
Editor Central Law Journal: 

Just at this time the attitude of the 
president and his legal’ advisers towards the 
World libel in its charges of corruption in the 
purchase of the Panama canal elephant, is at- 
tracting the attention of the whole country. 
The proposed prosecution, by the government, 
is unprecedented in the history of the Republic, 
is unnecessary to adequate redress for any 
wrong that ray have been committed, and is 
extremely dangerous in the bad precedent it 
may afford. 

There is no federal statute conferring power 
upon the government or jurisdiction upon the 
court to proceed in such an action; and the 
prosecution, therefore, if brought by the gov- 
ernment, must be instituted and prosecuted un- 
der the common law and the statutes of Eng- 
land as they existed and were in force at the 
time of the Declaration of Independence of this 
country. The infamous Court of Star Chamber 
had originally jurisdiction of such cases and, 
deciding both the law and, the facts, dealt with 
the unfortunate accused with great severity. 
The Court of Star Chamber was abolished un- 
der the later Stuarts, and long before the 
American colonies separated from the mother 
country; but the severity with which accusa- 
tions of this class were dealt was not mitigated 
by the abolition of that court. Indeed, for many 
years after the Revolution of 1688, the Eng- 
lish law relative to seditious offenses received 
but little addition, development or modification. 

The offense sought to be fastened upon the 
New York World, and upon other newspapers, is 
what is technically known to the common law 
as seditious libel. We have no such crime in 
this country, under the federal statutes, as 
seditious libel; the only crime of a seditious 
character now known to our statutes is sedi- 
tious conspiracy and acts of open insurrection 
(see Federal Statutes Annotated, vol. 3, pp. 533, 
534). On July 14, 1789, a statute was passed 
by congress for the punishment of sedition 
which provided, among other things, for the 
fining and imprisonment of any person guilty 
of printing or publishing “any false, scandalous 
and malicious writings against the Government 
of the United States, either House of Congress, 
or the president, with intent to defame them. 
or to bring them into contempt or disrepute.” 
(See Story’s Laws, vol. 1, p. 543). This act was 
known as the Sedition Law, and by implication 
repealed all the common-law and statutory 
provisions applicable and in force in the col- 
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onies on and prior to July 4, 1776. This Sedi- 
tion Law was repealed more than one hundred 
years ago. That repeal of our statute did not 
revive the common law and English statutes 
applicable, which had been superseded and re- 
pealed by our act of July 14, 1798. No sub- 
sequent statute having been enacted on the sub- 
ject, we have no such offense in this country as 
“seditious libel.” 

There were no prosecutions under that por- 
tion of the Sedition Law relating to the press, 
quoted above. The last case—at least, the last 
case of any importance,—in this country in 
which a publisher was prosecuted for seditious 
libel was that of John Peter Zenger of New 
York City, a German, one of the Palatines sent 
out by the English government, who learned 
the trade of a printer under William Bradford, 
and in 1733 founded The New York Weekly 
Journal, “containing the freshest advices for- 
eign and domestic.” In 1732, William Cosby, a 
brother-in-law of the Earl of Halifax and con- 
nected with Newcastle, the Prime Minister, was 
sent over to fill the position left vacant by the 
death of Governor Montgomerie. Cosby was a 
boisterous, irritable, impetuous man having 
little understanding and no sense of decorum, 
who had been a failure in business in London. 
Cosby’s government was arbitrary, oppressive and 
tyrannical. In the columns of Zenger’s Weekly 
Journal, the acts of the governor and his 
party were criticised with great severity and 
not a little literary skill (see Great American 
Lawyers, vol. 1, p. 29). He was indicted for 
.seditious libel. The article declared on was cor- 
resnondence from New Jersey, purporting to re- 
port the words of a New Yorker who was re- 
moving to Pennsylvania, and was as follows: 
“I think the law itself is at an end. We see 
men’s deeds destroyed, judges arbitrarily dis- 
placed, new courts erected, without consent of 
the legislature, by which it seems to me, trials 
by juries are taken away when the governor 
pleases, men of known estates denied their 
votes, contrary to the received practice, the 
best expositor of any law. Who is then in the 
province that can call anything his own, or 
enjoy any liberty longer than those in the 
administration will condescend to let them do 
it, for which reason I have left it as I believe 
more will.” 

The incidents leading up to the trial on this 
indictment form an interesting chapter of high- 
handed proceedings by men in power who were 
without the semblance of honor or any sense 
of decency or decorum (see Windsor’s Narrative 
and Critical History of America, vol. 5, p. 198; 
Martha Lamb’s History of New York City, vol. 
1, p. 548), consisting, among other things, of 
the disbarring of the attorneys retained to do- 
fend the case, because of the plea they inter- 
posed. The court then appointed an attorney 
to defend; but the members of a political party 
known as the “Sons of Liberty,” fearing the 
corrupt and corrupting influence of the govern- 
ment, secured for Zenger the services of An- 
drew Hamilton, an eminent advocate of Phila- 
delphia. On August 4, 1735, Zenger was brought 
to trial before Chief Justice DeLancey in the 
City Hall on Wall street. afterwards the scene 
of Washington’s first inauguration and the pres- 
ent site of the Sub-Treasury. It would be tedi- 
ous and of no material advantage to recite the 
proceedings of the trial at length. Suffice it 
to say that the defense made was able, bril- 
liant, resourceful and successful. It is reported 
in full in Howell’s State Trials (vol. 17, p. 
675. See also Fiske’s Dutch and Quaker Set- 





tlements in America, vol. 2, p. 257). “a dull 
tome where the case sparkles like a diamond in 
a dust heap.” 

The case “made a great noise in the world”; 
was printed in full in Boston, New York, Phila- 
delphia and London; became the common topic 
of conversation in all the coffee houses of Lon- 
don, both at the court end of the town and in 
the city, and the outcome was universally ap- 
proved, except by Governor Cosby and his party 
(see Stephen’s History of English Criminal Law, 
vol. 2, p. 232). Not only this, it established im- 
mutably, in this country, at least, principles of 
justice and liberty of the press which have 
found their way into the laws of all the states 
and into the constitutions of some (see Const. 
Penn, art. I, sec. 7). Among these fundamental 
principles established by the Zenger case is that, 
in actions for criminal libel the jury are the 
judges both of the law and the facts. 

It is thought to be plain that neither the 
Government of the United States nor the peo- 
ple thereof have been libeled or in any way 
injured, for which injury the law provides them 
a remedy. In this country you cannot libel 
the government, although you may libel the 
officers selected to act for the people in the 
management of the government. If this posi- 
tion is sound law. no prosecution of the World 
and other newspapers fz? the alleged libel can 
be maintained by the government or the peo- 
ple. The nrosecution, if any, must be by and at 
the instance of the parties injured, the persons 
libeled. to-wit: President Roosevelt (acting in 
his individual capacity and not as the President 
of the United States), Attorney Cromweil, 
Charles P. Taft, or Douglas Robinson. 

An attempt to prosecute by and on behalf of 
the federal government is an innovation in a 
republican government,—a dangerous and an 
unnecessary precedent,—a rolling back of the 
wheels of time and the development of society, 
and the case—if thus instituted and prosecuted 
—will go to pieces on the rock of progress 
erected by the Zenger case. 

JAMES M. KERR. 

Dimond, Cal. 








HUMOR OF THE LAW. 





Eph was before the high court of justice for 
the usual offense, says the Chicago Inter Ocean, 

“Now, look here, Eph,” said the judge in an 
admonitory way, “don’t you know it is wrong 
to steal chickens?” 

“*Deed I does, jedge, I’s a plunged Baptis’, I 
is!’ 

“Then why did you steal those chickens?” 

“Dev wuzen’t chickens, jedge, dey wuz ducks.” 

“That makes no difference.” 

“’Deed it do, jedge,”” Eph pleaded. “Ducks is 
kinder kinfolks to us Baptises, an’ it’s all in de 
fam’ly suh.” 


“Why should my client be convicted of mur- 
der?” demanded counsel for the accused, “No 
other man has ever been convicted in this jur- 
isdiction on such a charge.” 

The prosecuting attorney admitted that it 
hadn’t occurred to him in that light, and the 
prisoner was accordingly discharged. 
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1. Abandonment—W hat Constitutes.—Mere 
nonclaim without other corroborating circum- 
stances is insufficient to raise a presumption 
of divestiture of fee-simple title to land.—Hous- 
ton Oil Co. of Texas v. Kimball, Tex., 114 S. W. 
662. 

2. Aecount Stated—Opening and Correcting.— 
A party to an account stated held not entitled 
to have it reopened to correct a mistake of 
which he had knowledge when settlement was 
made; it not appearing that he had been misled. 
—Johnson vy. Gallatin Valley Mining Co., Mont., 
98 Pac. 883. 

3. Adoption—lInheritance.—Adoption under a 
statute of a foreign state which confers the 
right of inheritance on the adopted chi.d does 
not confer a right of inheritance in Alabama— 
Brown v. Finley, Ala., 47 So. 577. 

4. Adverse Possession—Intent.—A party 
claiming title by adverse possession must prove 
not only his entry and continuous occupancy 
during the statutory period, but must prove an 
intent to claim the property.—Lecroix v. Ma- 
lone, Ala., 47 So, 725. 

5. Notice to Owner.—Where the entry is in 
its inception permissive, the notice to the owner 
of the change in the character of the possession 
into a hostile and adverse possession must bring 
home to the owner information that the holding 








has become hostile.—Lecroix v. Malone, Ala., 
47 So. 725. 

6. Animals—City Ordinance.—A city ordinance 
prohibiting stock from running at large within 
the limits of a city held ineffective to create a 
civil liability against a non-resident for stock 
permitted to run at large which strayed within 
the city limits—Jones v. Hines, Ala. 47 So. 
739. 

7. Malicious Killing.—In a prosecution for 
maliciously killing dogs, the state must show 
either that defendant entertained malice toward 
the owner or that the killing was so wanton as 
to raise the presumption of malice.—State v. 
Churchill, Idaho, 98 Pac. 853. 

8. Appeal and Error—Findings of Referee.— 
Where the findings of a referee are predicated 
on issues joined by the pleadings, it will be 
presumed on appeal, where the evidence has not 
been preserved, that there was sufficient to war- 
rant the findings.—Pettis v. McLain, Okla., 98 
Pac. 927. 

9. Harmless Error.—A party cannot com- 
plain because a particular issue was not submit- 
ted to the jury, provided the issues submitted 
sufficiently disposed of the controversy.—Holler 
v. Western Union Telegraph Co., N. C., 63 S, E. 
92. 

10. Intervention.—An intervener not men- 
tioned in the prayer for appeal which included 
only defendants nor in the summons issued pur- 
suant thereto held not a party who prayed an 
appeal.—Boqua v. Marshall, Ark., 114 S, W. 714. 

11. Parties.—Though plaintiff adds after his 
name the word “transferee” of a person named, 
held, that he may in his own name, omitting the 
words of description, maintain a certiorari to a 
judgment against him.—Barnes v. Fleetwood, 
Ga., 63 S. E. 60. ; 

12. Assignments for Benefit of Creditors— 
Administration of Assigned Estate-——-Where a 
common law assignment for the benefit of cred- 
itors assenting thereto has been made, the 
rights of a creditor to assent thereto or to take 
other proceedings is declared.—-Thompson v. 
Shaw, Me., 71 Atl. 370. 

13. Assignments—Assignee’s Right to Control 
Action.—Right of defendant who had acquired 
a co-defendant’s rights under a verbal contract 
in the subject-matter by assignment to control 
litigation in respect thereof in the assignor’s 
name stated.—Boqua v. Marshall, Ark., 114 8S. 
W. 714. 

14. Associations—Title of Property in Name of 
President.—Where president of unincorporated 
association takes title to real estate on behalf 
of the association, he acquires no individual in- 
terest in it, and on vote of association must 
transfer the title—Richardson v. Harsha, Okla., 
98 Pac. 897. 

15. Attorney and Client—Agreement for Com- 
pensation.—An agreement by lawyers held not 
to prevent them from recovering compensation 
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for additional services in submitting a case on 
appeal.—Bond vy. Sandford, Mo., 114 S. W. 570. 

16. Action for Services.—Attorney debar- 
ring himself from employment by those whose 
interests are antagonistic to those of his client 
may charge his client therefor in suit for gen- 
eral services.—Mellon v. Fulton, Okla., 98 Pac. 
911. 

17. Bailment—Redelivery.—A contract for the 
rent of a typewriter held to require the person 
renting it, after notice of termination of the 
to await directions from the owner as 
Clem- 





contract, 
to its disposition.—Cutter-Tower Co. v. 
ents, Ga., 63 S. E. 58. 

18. Bankruptcy—Recovery by Trustee.—A bill 
by a trustee in bankruptcy to recover property 
fraudulently conveyed by the bankrupt, under 
Bankr. Act, c. 541, sec. 70e, should allege that 
the property of the bankrupt is insufficient to 
pay his debts in full; but where no objection is 
made on that ground and the proof shows such 
fact, the omission may be supplied by amend- 
ment.—Prescott v. Galluccio, U. S. D. C., N. D. 
N. Y., 164 Fed. 618. 


19. Banks and Banking—Insolvency.—Under 
Pub. St. 1901, c. 165, sec. 18, savings depositors 
of insolvent trust company authorized to do a 
general banking and savings bank business held 
entitled, together with holders of debenture 
bonds of the company, to share with unsecured 
creditors in the distribution of unpledged as- 
sets.—Bank Com’rs v. Security Trust Co., N. H., 
71 Atl. 377. 

20. Special Deposits—A deposit of money 
in a bank to secure performance of a contract 
held a general, and not a special, deposit, so 
that on the bank’s insolvency the depositor was 
not entitled to priority over other depositors.— 
Butcher v. Butler, Mo., 114 S. W. 564. 





21. Bills and Notes—Collateral Agreement.— 
The maker of a promissory note who signed as 
principal cannot set up, as against a subsequent 
holder, an independent collateral agreement be- 
tween the original parties exempting him from 
liability—Anderson v. Mitchell, Wash., 98 Pac. 
761. 

22. Brokers—Commissions.—It is not neces- 
sary that brokers should actually make a sale 
to entitle them to commissions, but it is suf- 
ficient if they were the procuring cause of the 


sale, even though the owner himself sold the 
property.—Boqua v. Marshall, Ark., 114 S. W. 
714. 

23. Commissions.—In assumpsit for brok- 





erave commissions, an instruction assuming the 
absence of a special contract and the existence 
of an established custom as to commissions is 
erroneous; the existence of such custom being 





for the jury.—Cobb v. Dunlevie, W. Va., 60 8. 
E. Rep. 384. 
24. Duties to Principal.—A stop order to a 


broker held not to impose an obligation on the 
broker to hold stock until it reaches the price 





named in the order.—Richter v. Poe, Md., 71 Atl. 
420. 

25. License Tax.—Ordinance imposing a li- 
cense tax on the business of “real estate,” en- 
acted in pursuance of Gen, St. 1901, sec. 1127, 
held not to render void a contract to find a pur- 
chaser of real estate-—Manker vy. Tough, Kan., 
98 Pac. 792. 

26. Carriers—Contributory Negligence.—Con- 
tributory negligence of an injured passenger will 
not shield the carrier from liability for the in- 
jury inflicted by its servant’s negligence where 
marked by gross or willful misconduct.—Reid 
v. Yazoo & M. V. R. Co., Miss., 47 So. 670. 

27. Rates Prescribed by Interstate Com- 
merce.—Maximum rates prescribed by the In- 
terstate Commerce Commission, to be just and 
reasonable and within the constitutional limt- 
tation, must have reasonable regard for the 
cost to the carrier of the service rendered and 
the value of the property employed therein, but 
also reasonable regard for the value of the serv- 
ice to the public.—Missouri, K. & T. R. Co. v. 
Interstate Commerce Commission, U. 8. C. C., 
E. D. Mo.. 164 Fed. 645. 


28. Compromise and Settlement—Time as to 
Taking Effect.—An agreement settling a suit 
against a railroad company for penalty for fail- 
ure to maintain a cattle guard held to take ef- 
fect on payment as regarded time within which 
another suit might be brought.—Yazoo & M. V. 
R. Co. v. Neal, Miss., 47 So. 673. 

29. Constitutional Law—Due Process.—Act 
Dec. 6, 1897 (Acts 1897, p. 82), declaring a meth- 
od whereby the validity of municipal bonds may 
be judicially determined before issuance, held 
not to deprive the citizens of a municipality of 
their property without due process of law, in 
violation of Const. art. 1, sec. 1, par. 3 (Civ. 
Code 1895, sec. 5700).—Lippitt v. City of Albany, 
Ga., 63 S. &. 33. 

30. Judicial Departments.—Const. U. Ss. 
art. 3, relative to the judicial department of the 
federal government, held to have reference only 
to the United States, and not to the states.— 
People v. Botkin, Cal., 98 Pac. 861. 

31. Police Power.—The possession and en- 
joyment of all rights are subject to such rea- 
sonable conditions as may be deemed by the gov- 
erning authority essential to the safety, health, 
peace, good order, and morals of the commu- 
nity.—Dreyfus v. Boone, Ark., 114 S. W. 718. 

32. Power to Contract.—Laws, 1907, p. 400, 
ec. 250, is not unconstitutional in forbidding the 
sale or delivery of black powder except in orig- 
inal packages as restricting the liberty of con- 
tract.—Ex parte Williams, Kan., 98 Pac, 777. 

33.——Taxation.—Act Aug. 21, 1906 (Acts 1906, 
p. 61), in amendment of Act Aug. 23, 1905 (Acts 
1905, n 425), providing for the creation of local 
tax district schools, held not invalid because net 
directly imposing the tax, but authorizing a sub- 
mission of whether it shall be imposed to the 
people.—Coleman v. Board of Education of Em- 
anuel County, Ga., 63 S. E. 41. 


34. Contracta—Ad Service.—A contract 
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“ad service” held to give defendant only the 
exclusive right in defendant’s city to the cuts 
furnished defendant, and not the exclusive right 
to plaintiff’s entire “ad service” for that city.— 
Buster Brown Co. vy. Valley Dry Goods Co., Miss., 
47 So. 549. 

35. Construction.—A provision, in a con- 
tract for making a sewer, subjecting the con- 
tractor to a penalty for delay in completing the 
work, held not to apply to delay due to a much 
larger quantity of rock excavation required 
than that estimated in the contract.—Gammino 
v. Inhabitants of Town of Dedham, U. S. C. C. of 
Anv., First Circuit, 164 Fed. 593. 

36. Options.—An option contract to trans- 
fer shares to testator and demand payment of 
a note made by him, or to retain the shares and 
cancel the note, held supported by a valid con- 
sideration.—-Dickson v. Eames, Mo., 114 S. W. 
574. 

37. Contribution—Voluntary Payment.—Per- 
sons contracting to join in procuring a rail- 
road right of way held not relieved from con- 
tributing their shares of a sum necessarily ex- 
pended by co-obligors, because of voluntary 
contributions of certain other co-obligors of a 
sum more than was necessary under a mistake 
as to the requirements of the contract.—Boyce 
v. Stringfellow, Tex., 114 S. W. 652. 

38. Cerporations—Appropriation of Corporate 
Name of Another.—A corporation cannot appro- 
priate a corporate name or trade-mark of an- 
other, and thus obtain its business by deceit.— 
Bear Lithia Springs Co. v. Great Bear Spring 
Co., N. J., 71 Atl. 383. 

39.—_—-Subscription to Stock.—Where a person 
subscribes to the capital stock of a corporation 
after he had acted as a director and for the 
purpose of qualifying as director, he is estopped 
from contesting his subscription.—Keystone Life 
Ins. of Louisiana v. Von Schlemmer, La., 47 So. 
606. 

40. Venue.—A corporation cannot be sued 
without its consent outside of the parish of its 
domicile on an implied promise to pay the lia- 
bilities of a commercial firm.—Police Jury Par- 
ish of Iberville v. Texas & P. Ry. Co., La., 47 
So. 692. 

41. Costs—Counsel Fees.-—Counsel fees are not 
allowable as costs in the absence of a statute 
or special agreement authorizing allowance.— 
Hollander v. Central Metal & Supply Co. of City 
of Baltimore, Md., 71 Atl. 442. 

42. Counties—Acceptance of Order on Coun- 
ty.—An ordinary of a county held without au- 
thority to accept an order on the county given 
by a contractor erecting a county court-house, 
and hence he could not be compelled, under 
Pol. Code 1895, Sec. 3438, to enter such order 
and acceptance on his minutes.—Jones v. Bank 
of Cumming, Ga., 63 S. E. 36. ° 

43. Courts—Power to Issue Certiorari—The 
Supreme Court, under Const. art. 7, Sec. 2, held 
to have power to issue the common-law writ of 
certiorari—Baker v. Newton, Okl., 98 Pac. 931. 

44. Criminal Evidence—Homicide.—In a mur- 
der case, where a witness testified that he had 
said to accused “I guess you had him to kill,” 
and accused answered “Yes,” accused’s answer 
held admissible as an admission to prove the 
homicide.—State v. Peterson, N. C., 63 S. E. 87. 

45. Criminal Trial—Impeachment.—It is un- 
necessary to instruct upon the effect of im- 
peaching testimony, unless it could be used for 
some purpose other than impeachment.—Walters 
v. State, Tex., 114 S. W. 628. 

















46. Jurisdiction of Supreme Court in Mis- 
demeanor Cases.—The Supreme Court has no 
jurisdiction of misdemeanor cases unless a con- 
stitutional question is involved.—State v. Gam- 
ma, Mo., 114 S. W. 619. 

47. Necessity for Objections.—Where ac- 
cused made no objection to the oath administer- 
ed to witnesses nor to their examination, the 
question whether they were properly sworn 
cannot be considered on appeal.—State v. Peter- 
son, N. C., 63 S. E. 87. 

48. Presence of Accused.—Where the trial 
commenced and was concluded the same day, 
the presence of the accused, being shown at 
the beginning, will be presumed to have con- 
tinued until the end.—State v. Daniels, La., 47 
So. 599. 


49.——Statement of Co-Defendants.—Where 
defendant was indicted jointly with S. and L. 
for theft, evidence of statements made by S. 
to one who had arrested L. held admissible 
against defendant.—Long vy. State, Tex., 114 
8S. W. 632. 


50. Curtesy—Property Subject.—A husband is 
entitled to curtesy in the equitable separate es- 
tate of the wife, and such right is not taken 
away by the married woman’s act (Rev. St, 1889, 
Sec. 6869; Rev. St. 1899, Sec. 4340, Ann. St. 1906, 
p. 2382).—Donovan v. Griffith, Mo., 114 S. W. 
621. 


51. Dead Bodies—Right to Hold Autopsy.— 
Neither the right of sepulture nor the right 
to have a dead body unmolested is an absolute 
one, but they must yield where they conflict 
with the pubile good or where the demands of 
justice require such subordination.—Gray  v. 
State, Tex., 114 S. W. 635. 

52. Dedication—Acceptanée.—The acceptance 
of land leading to a beach for a highway, the 
user of which would naturally be limited most- 
ly to the summer time and to foot travel, may 
be effectively shown by its use by pedestrians 
during the summer.—Phillips v. City of Stam- 
ford, Conn., 71 Atl. 361. 

53. Deeds—Construction.—Where repugnant 
clauses in a deed cannot be reconciled, the 
clause conferring on the grantee the greatest 
estate will be retained, and the other clause 
rejected.—Hopkins v. Hopkins, Tex., 114 S. W. 
673. 

54. Delivery.— Where the grantor gives a 
deed to a third person to deliver it, if he never 
calls for it, and then dies without more being 
done, held there is no delivery.—Fortune v. 
Hunt, N. C., 63 S. E. 82. 

55. Divorce—Wife’s Attorney Fees.—Protec- 
tion of a wife’s character in a suit against her 
by employing counsel is as much a necessary 
as food, ete., within the rule requiring one to 
provide his wife with necessaries suitable to 
their station in life——Hamilton. v. Salisbury, 
Mo., 114 S. W. 563. 

56. Wife’s Attorney’s Fees.—While a hus- 
band is liable for his wife’s attorney’s fees in 
defending an unjust divorce suit, the liability 
is enforceable only as alimony, and will not 
sustain an independent suit—Hamilton v. Sal- 
isbury, Mo., 114 S. W. 563. 

57. Ejectment—Limitations—Under Mansf. 
Dig. Ark. Sec. 4476 (Ind. T. Ann. St. 1899, Sec. 
2942), no action to recover realty, where 
plaintiff did not claim title, could be brought 
where plaintiff had been five years out of pos- 
session.—Tynon v. Hall, Okl., 98 Pac. 895. 

58. Eminent Domain—Condemnation of Prop- 
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erty Devoted to Public Use.—General authority 
is sufficient to justify condemnation of proper- 
ty already devoted to public use, if the new use 
will not destroy -r interfere with the old use, 
except incidentally.—Louisville & N. R. Co. v. 
City of Louisville, Ky., 114 S. W. 743. 

59. Measure of Damages.—The measure of 
a railroad company’s damage by the condemna- 
tion of a crossing over its right of way was 
the difference between the value of the exclu- 
sive and joint use of the right of way.—Louis- 
ville & N. R. Co. v. City of Louisville, Ky., 114 
Ss. W. 743. 

60. Opening Streets.—Whether a proposed 
street is for a public use will be reviewed by 
the courts, and the taking denied if it appears 
that the street is not for the public generally, 
but for the exclusive advantage of an individual. 
—Louisville & N. R. Co. v. City of Louisville, 
Ky., 114 S. W. 743. 

61. Equity—Hearsay Evidence.—The fact that 
a person, since deceased, who made declara- 
tions as to the boundary of land, had means of 
knowledge essential to render the declarations 
admissible, may be shown by other evidence 
than his ownership of the land.—Keefe v. Sul- 
livan County R. R., N. H., 71 Atl. 379. 

62. Temporary Injunction.—Courts of equity 
held to have power to grant temporary in- 
junction to protect rights of parties for a rea- 
sonable time after determination of suit in that 
court.—Hampton v. Hickey, Ark., 114 S. W. 707. 

63. Estoppel—Acts Constituting.—In the ab- 
sence of the existence of a reasonable ground 
for contesting a will, a failure to contest it, 
induced by a promise of the sole beneficiary 
therein, is insufficient for the invoking of the 
doctrine of estoppel against him.—Crawford v. 
Engram, Ala., 47 So. 712. 

64. Evidence—Carbon Copies of Letters.—It 
was not improper to allow plaintiffs to read 
carbon copies of letters written to defendant, 
where he refused to produce them on plaintiff’s 
verbal request.—Bond v. Sandford, Mo., 114 S. 
W. 570. 

65. Forgery of Deed.—Nonclaim and lapse 
of time after testimony is not to be had does not 
weaken the presumption against forgery of a 
deed.—Houston Oil Co, of Texas v. Kimball, 
Tex., 114 S. W. 662. 

66. Hypothetical (Questions.—A hypotheti- 
eal question should not contain matter which 
the evidence does not support, but technical ac- 
curacy is not required.—Long Distance Tele- 
phone & Telegraph Co. v. Schmidt, Ala., 47 So. 
731. 

67. Exeecutors and Administrators—<Actlons 
Against.—It is unnecessary to allege a breach 
of a contract which only matures upon the 
death of one of the parties, where the action 
is to recover nothing more than what is ex- 
pressly stipulated.—Bunting v. Hutchinson, Ga., 
63 S. E. 49. 

68. Commissions.—Where the executor had 
seisin of the property of the succession and 
administered it, his commission is calculated on 
the value of the property in the inventory ad- 
ministered.—Barbin v. Couvillon, La., 47 So. 698. 

69. Ferries—Infringement of Rights.—The 
keeper of an unlicensed ferry who ferried peo- 
ple without additional charge in consideration 
of their having assisted him in repairing and 
launching his ferry boat held to have violated 
Kirby's Dig. Sec. 3582—Shemwell v. Finley, 
Ark., 114 S. W. 705. 























71. Fraudulent Conveyances—Husband and 
Wife.—Refusal of wife to sign deed for sale of 
homestead until husband agrees that proceeds 
may be transferred to her held not in fraud of 
creditors.—Kershaw vy. Willey, Okl., 98 Pac. 908. 


72. Husband and Wife.—A conveyance by 
a husband to his wife held void as in fraud of 
ereditors where the husband acted as his wife’s 
agent, though the wife acted in good faith, and 
the conveyance was under a prior verbal agree- 
ment in consideration of money advanced by 
the wife.—Miller v. Wrotton, S. C., 63 S. E. 62. 


73. Grand Jury—Summoning Talesmen.—The 
district courts of Oklahoma Territory held to 
have had the power to invoke the common-law 
method of summoning grand jurors where the 
names of persons selected as jurors had been 
exhausted.—Cavett v. Territory, Okl., 98 Pac. 
890. 


74. Guaranty—<Action Against Guarantor.— 
Where a person is appointed agent, and signs 
a contract as to his duties, and in a different 
contract, signed by two other persons, it is 
agreed that the signers will, on the agent’s de- 
fault, pay any debt resulting therefrom, the 
liability of the signers of the latter contract is 
that of guarantors, and they cannot be sued 
jointly with the principal debtor.—Musgrove v. 
D. E. Luther Pub. Co., Ga., 63 S. E, 52. 

75. Habeas Corpus—Arrest of Federal Prison- 
er by State Authorities.—A federal prisoner at 
large on bail held not entitled to discharge on 
habeas corpus from the custody of state author- 
ities, by whom he was arrested and held to 
answer to an indictment in a state court, where 
neither the United States nor his surety asked 
his discharge.—Ex parte Marrin, U. S. D. C., E. 
D. N. Y., 164 Fed. 631. 

76. Highways—Use by Travelers.—The speed 
at which any vehicle can be driven over a high- 
way at night must be determined partly in 
view of the distance ahead at which travelers 
upon or approaching the same highway would 
become visible.—Currie v. Consolidated Ry. Co., 
Conn., 71 Atl. 356. 

77. Homicide—Manslaughter.—Belief that de- 
cedent had made improper proposals to accus- 
ed’s wife would be adequate provocation to re- 
duce his killing at their first meeting to man- 
slaughter.—Gray v. State, Tex., 114 S. W. 635. 

78. Husband and Wife—<Action by Wife 
Against Husband.—Suit by wife against husband 
to enforce some personal right held not requir- 
ed to be by next friend.—Wood v. Wood, Fla., 
47 So. 560. 

79. Community Property.—A promise of 
sale made by the head of the community and ac- 
cepted before the community is dissolved may 
be enforced by the promisee after its dissolu- 
tion.—Provenzano v. Glaesser, La., 47 So. 688. 

80. Liability of Wife for Negligence.—A 
married woman, the owner of a statutory sep- 
arate estate, upon which is located a public pool 
and bathhouses conducted by her husband and 
herself, held not rendered liable to a person 
injured, by Const, art. 11, secs. 1, 2, and the stat- 
utes.—Graham v. Tucker, Fla., 47 So. 563. 

81. Separation Agreement.—A contract be- 
tween husband and wife for the payment by the 
husband to the wife of money for her support 
made pending the suit for divorce held not con- 
trary to public policy.—Pryor v. Pryor, Ark., 114 
Ss. W. 760. 

82. Indians—Ejectment.—Ejectment will not 
lie against adverse claimant of town lot in 




















eee aha 








YIIM 


Vol. 68 


CENTRAL LAW JOURNAL 


259 








Cherokee Nation by persons claiming under 
deed from Cherokee Nation while a contest as 
to the title before townsite commission was 
undetermined.—Tynon v. Hall, Okl., 98 Pac. 895. 

83. Evictions.—Act Cong. June 30, 1902, c. 
1323, 32 Stat. 504, sec. 19, held not to authorize 
Indian agent to evict, at the instance of sole 
heir of deceased allottee, parties in peaceable 
possession under claim of right.—Indian Land 
& Trust Co. v. Fears, Okl., 98 Pac. 904. 

84. Jurisdiction of State Courts.—Indians 
may sue in both federal and state courts, and, 
where an Indian was entitled to possession of 
land as a settler thereon, he could maintain an 
action therefor in the state courts.—Frazee v. 
Piper, Wash., 98 Pac. 760. 

85. Lease of lLands.—Under the Creek 
Supplemental Treaty (Act June 30, 1902, c. 1323, 
32 Stat. 504) sec. 17, a Creek citizen may lease 
his allotment for agricultural purposes for five 
years.—Williams v. Williams, Okl., 98 Pac. 909. 

86 ——Validity of Lease.—A lease is an “alien- 
ation of lands,” within Act April 21, 1904, ec. 
1402, 33 Stat. 204, providing that all restrictions 
on the alienation of lands of all allottees of the 
Five Civilized Tribes shall be removed.—Elred 
v. Okmulgee Loan & Trust Co., Okl., 98 Pac. 929. 

87. Injunctions—Restraining Criminal Prose- 
ecutions.—Equity will not enjoin anticipated 
criminal prosecutions either by officers of the 
state or under municipal ordinances.—Dreyfus 
v. Boone, Ark., 114 S. W. 718. 

88. Intoxicating Liquors—lIllegal Sale.—The 
buyer and seller of intoxicating liquor, sold and 
delivered in vrohibition territory, held in pari 
delicto, and hence the seller could not recover 
the price.—E. S. Shelby Vinegar Co. v. C. L 
Hawn & Son. N. C., 63 S. E. 78. 

89. Judges—Powers of Judge Pro Tempore.— 
«1 judge pro tempore cannot extend the time 
for making ‘and serving a case-made in an ac- 
tion tried before him.—City of Shawnee v. Far- 
rell, Okl., 98 Pac. 942. 

90. Judicial Sales—Irregularities.—Rights of 
innocent purchasers under a judgment will not 
be disturbed by the setting aside of a judgment 
for irregularities——Lanier v. Heilig, N. C., 63 
S. E. 69. 

91. Judgment—Effect of Failure to Swear Ju- 
ry.—Failure to swear the jury, no objection 
thereto being taken until after verdict and 
judgment thereon, held an irregularity only, not 
rendering the judgment an absolute nullity.—- 
Texas & P. Ry. Co. v. Butler, Tex. 114 S. W. 
671. 

92. Satisfactionm—Where the proceeds of 
an execution sale of exempt property was ap- 
plied to partly satisfy a judgment against one 
of two defendants, from both of whom judg- 
ments for the same debt had been obtained, 
held, that payment of the balance due on the 
judgment operated to satisfy both judgmenfs. 
—Johnson vy. Motlow, Ala., 47 So. 568. 

93. Justices of the Peace—Venue.—The privi- 
lege of being sued in one’s own county and pre- 
ecinct is a valuable right, and before one may 
be sued elsewhere, the case must be within one 
of the exceptions in the statute—Johnson v. 
Lanford, Tex., 114 S. W. 693. 


94. Libel and Slander—Construction of Lan- 
guage Used.—In the interpretation of alleged 
defamatory language the whole expression im- 
puted must be considered in the light of the 
common acceptation of the terms employed, as 
colored, emphasized, or qualified by the context. 
—Johnston vy. Turner, Ala., 47 So. 570. 




















95. Licenses—Barber Shops.—An ordinance 
requiring each barber op to pay a license of 
$5 per year and $2 additional for each chair 
where more than two chairs were used held a 
tax on the occupation.—City of Louisville v. 
Schnell, Ky., 114 S. W. 742. 


96. Life Imsurance—Waiver of Forfeiture.— 
A provision in a policy that a forfeiture cannot 
be waived except by written agreement signed 
by certain officials refers only to express agree- 
ments, and does not prevent an implied or parol 
waiver of a forfeiture.—Security Mut. Life Ins. 
Co. v. Riley, Ala., 47 So. 735. 


97. Marriage—Evidence.—In an action for di- 
vorce for adultery, evidence that plaintiff and 
defendant were living together as husband and 
wife and passed as such in the community held 
sufficient to prove the marriage.—Houlton v. Mc- 
Guirk, La., 47 So. 681. 


98. Master and Servant—Abandonment of 
Rule.—Whether a rule forbidding employees to 
go between moving cars had been abandoned, 
held to be a question for the jury.—Matthews v. 
New Orleans & N. E. R. Co., Miss., 47 So. 657. 


99. Assumption of Risk.—Defense of as- 
sumption of risk held not available, in an action 
by a miner for injuries because of failure of the 
company to furnish props, as required by Kir- 
by’s Dig. sec. 5352.—Johnson y. Mammoth Vein 
Coal Co., Ark., 114 S. W. 722. 

100. Injury to Servant.—An employer en- 
raged in erecting a building must exercise the 
diligence an ordinary prudent person would 
exercise in the construction of scaffolds and 
platforms for his employees.—Murch Bros. 
Const. Co. v. Hays, Ark., 114 S. W. 697. 

101. ‘Work Intrinsically Dangerous.—A per- 
son having some work to be performed which 
is intrinsically dangerous to others is liable for 
injuries caused thereby, though the person em- 
ployed by him to do the work and who commits 
the injury is an independent contractor.—Mc- 
Grath v. City of St. Louis, Mo., 114 S. W. 611. 

102. Mortgages—Absolute Deeds.—An abso- 
lute deed may operate as a mortgage if the par- 
ties thereto so intend, and such intent may rest 
in parol, or may be indicated by a separate 
writing.—Harrison v. Maury, Ala., 47 So. 724. 

103. Equitable Mortgage.—If a verbal 
agreement between defendant and his wife cre- 
ated an equitable mortgage on land, she could 
assert her rights thereunder, though a convey- 
ance pursuant thereto to her from her husband 
was set aside as a fraud upon his creditors.— 
Miller v. Wroton, 8. C., 63 S. E. 62. 

104. Municipal Corporations—Bonds.—Where 
separate ballots were provided for each set of 
bonds desired to be issued by a town, it was no 
objection that the election for all was held at 
the same time and place.—Coleman v. Town of 
Eutaw, Ala., 47 So. 703. 

105.——City Charter Election.—The validity of 
a new city charter held immaterial to defend- 
ant’s right to the office of city attorney, where 
the proceedings under which defendant was el- 
ected were valid whether they were held under 
the old or new charter.—Orrick y. City of Ft. 
Worth, Tex., 114 S. W. 677. 

106. Police Power.—The right of a city to 
pass ordinances regulating the removal of de- 
posits from unsewered privies held to rest on 
the police power vested in municipal corpora- 
tions.—Dreyfus v. Boone, Ark., 114 S. W. 718. 

107. Torts.—The fact that a wall or a house 
adjacent to an alley, in which a public improve- 
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ment was being made, eracked and fell out in- 
to the alley as a result of the contractor ex- 
cavating thereunder, held not alone sufficient 
to authorize recovery against the city.—Mc- 
Grath v. City of St. Louis, Mo., 114 S. W. 611. 

108. Negligence—Res Ipsa Loquitur.—The 
doctrine of res ipsa loquitur has no application 
unless the thing causing the accident is under 
the control of defendant or his servants, and the 
accident is of a kind which does not ordinarily 
occur if due care has been exercised.—Paris & 
G. N. Ry. Co. v. Robinson, Tex., 114 S. W. 658. 

109. Parent and Child—Right to Child's Earn- 
ings.—A parent, who has not released his right 
to the earnings of his minor children, may main- 
tain a laborer’s lien in his own name, and in a 
single foreclosure prosecute for their wages and 
his own.—Cox v. W. T. Adams & Co., Ga., 63 S. 
E. 60. 

110. Partnership—Rights of Partners as to 
Commissions.—A partner not actually making a 
sale consummated by another partner held en- 
titled to share in the commission.—Boqua v. Mar- 
shall, Ark., 114 S. W. 714. 


111. Patents—Good Faith.—Where defendant 
agreed to give complainant one-half interest in 
a patent, his subsequent wrongful transfer of 
such interest to another, having knowledge of 
complainant’s rights under the contract, was 
void.—McRae v. Smart, Tenn., 114 S. W. 729. 


112. Process—Service on Representative.— 
Residents of other states cannot be brought into 
the courts of Louisiana by citation served on 
persons representing them here for business 
purposes, but without authority to receive or 
accept such summons.—Aikmann v. Sanderson 
& Porter, La., 47 So. 600. 

113. Railroads—tInjuries to Drunken Man.— 
Where a man gets drunk, and stretches himself 
across the track of a railroad at night, he is 
guilty of the grossest negligence, unless an ac- 
cident might have been avoided by ordinary care 
on the part of the trainmen after the danger 
was discovered.—Jones v. New Orleans Great 
Northern R. Co., La., 47 So. 679. 

114. Loss of Baggage.—A passenger held 
not entitled to recover from a connecting car- 
rier for baggage on a presumption of loss in 
transit over the connecting lines.—Sheble  v. 
Oregon R. & Nav. Co., Wash., 98 Pac. 745. 

115. Release—Avoidance.—Voluntary repay- 
ment of money received in satisfaction of de- 
mand for injuries held not to destroy the re- 
lease.—Rabitte v. Alabama Great Southern R. 
Co., Aia., 47 So. 573. 

116. Seamen—Personal Injuries.—A libelant, 
17 years old, employed as mess boy on a steam- 
er, who was ordered to perform work not in the 
line of his employment and with which he was 
not familiar, held not to have assumed the risk, 
and to be entitled to recover from the vessel for 
an injury received while so working.—Smith v. 
Cook, U. 8S. D. C., 164 Fed. 628. 

117. Signmatures—Use of Mark.—Code 1896, 
sec. 982, providing that, where a grantor cannot 
write, his name may be signed by another with 
the words “his mark,” does not require that 
the words “his mark” shall be inserted where 
the mortgage is executed under the mortgagor's 
direction and in his presence.—Harwell v. Zim- 
merman, Ala., 47 So. 722. 

118. Street Railroads—Collisions with Animals. 
—In an action against a street railroad for 
running into and injuring plaintiff’s horse, 
evidence that the motorman by proper care could 








have seen plaintiff and stopped the car in time 
held inadmissible under the general allegation of 
negligence, where specific acts of negligence 
were also pleaded.—Dalton v. United Rys. Co. of 
St. Louis, Mo., 114 S. W. 561. 


119. Specific Performance—Patent Rights.— 
In an action to specifically enforce a contract 
to give plaintiff one-half interest in a patent 
covering an invention completed by defendant, 
evidence held to show that the invention was 
substantially completed when the contract was 
made.—McRae vy. Smart, Tenn., 114 S. W. 729. 


120. Telegraphs and Telephones—Duty to Re- 
ceive and Send Messages.—A telegraph company 
held bound to receive and transmit a message 
to which there is no lawful objection when ten- 
dered at proper time and place with the usual 
charges.—Cordell v. Western Union Telegraph 
Co, B.C... 68 &. @. 71. 


121.——Error in Transmission.—The company’s 
negligence in transmitting a message held to 
have caused plaintiff and his wife to take a 
railroad trip, so that they could recover the 
expense thereof.—Duncan v. Western Union 
Telegraph Co., Miss., 47 So. 552. 

122. Failure to Furnish Market Reports.— 
lf a telegraph conmpany contracted to furnish 
correct market reports, its failure , to do so is 
a breach of its contract, irrespective of whether 
it exercised ordinary care in furnishing the re- 
ports.—Western Union Telegraph Co. v. Brad- 
ford, Tex., 114 S. W. 686. 

123. Rentais For Use of Streets.—The find- 
ing of a master that a charge by a city of $3 
per pole as rental for the occupancy and use 
of its streets by telegraph companies was rea- 
sonable held sustained by the evidence.—City of 
Memphis v. Postal Telegraph & Cable Co., U. 8. 
Cc. C. of App., Ninth Circuit, 164 Fed. 600. 


124. Tenancy in Common—aAdverse Possession. 
—There can be no adverse possession by one 
tenant in common against the other, in the 
absence of an actual ouster, or a claim of ex- 
clusive right by the tenant in _ possession, 
brought directly to the notice of the co-tenant 
out of possession.—Sumner v. Hill, Ala., 47 So. 
565. 

125. Trial—Instructions.—It is not error to 
refuse to give an instruction submitting mat- 
ters not applicable to the issues raised in the 
pleadings nor sustained by the evidence.—First 
Nat. Bank v. Walworth, Okl., 98 Pac. 917. 


126. Vendor and Purchaser—<Acceptance Va- 
rying from Offer.—aA letter, written in answer to 
one containing an offer to sell land, held not to 
contain such an unconditional acceptance in the 
identical terms of the offer as to create a con- 
tract binding on the owner of the land.—Lacey 
v. Thomas, U. S. C. C., 164 Fed. 623. 


127. Warehousemen—Negligence.—In an ac- 
tion against a warehouseman for the value of 
goods destroyed in a fire which burned the ware- 
house, the burden held on the bailor, in absence 
of proof as to the circumstances of the fire, to 
show that it resulted from the bailee’s negli- 
gence.—Yazoo & M. V. R. Co. v. Hughes, Miss., 
47 So. 662. 


128. Witnesses—Competency.—Counsel for a 
party to a cause may call counsel for the adver- 
sary and examine him as to matters which are 
not privileged, if there be a reasonable neces- 
sity for such action.—Loomis v. Norman Print- 
ers’ Supply Co., Conn., 71 Atl. 358. 

















